
TRIAL TACTICS IN 

DEFENDING LIFE INSURERS 

lvt arh F. Hughes, Jr. 

Neither the insureds nor the agents who try to sell them insurance are 
angels. In a significant number of cases the public regards the insurers 
as wealthy, "bottomless pits" who w!U not mind a bit of lying, even if 
it leads to a big verdict. 

Insurance agents are not without sin. Due to the stress of earning a 
Jiving. living solely on commission, they "cut corners" or, more precisely, 
cut the cash reserves of their insurers to make a sale or to get money. 

Very often the agent is wrongfully accused of conniving by the spouse 
of the insured. That unhappy situation frequently presents a unique 
difficulty in life insurance litigation : the client \-.•ho lied about his health 
has died; his position is thereafter represented by his "'idow, who is 
morally blameless and in need of money. Thus, sympathy for her is 
strong, while any anger at the misrepresenting insured is dissipated by 
his death. Moreover, defense must attack a dead man, thereby violating 
the maxim of Diogenes: "Of the dead. nothing but the good." 

This nrticle explores some of the conniving or blundering on both 
sides of such transactions and the ways to defend against such activi
ties. Let us first examine some examples of wrqngs and then consider 
various strategies to defend claims based on the wrongs. 

I. THE WRONGS 

A. Intentional, Admitted ivron9s by the Agen.t 

1. Lying to Insured 
Agents, once in a while, will misrepresent the terms of a policy to make 
a sale. When that misrepresentation is in writing. the dcceplion is easy 
to prove. Not too long ago, Anthony Athens, a man who operated a fleet 
of hotdog pushcarts in a city. was approached by Edward Eai;er, a life 
insurance agent. Eager allegedly suggested the purchase of an annuity, 
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1082 mEFORUM 

so he submitted to the prospect a partially handwritten tabulation, bear
ing a sticker with the insurer's logo on it. In essence, the column of fig~ 
ures asserted that after Athens paid his premium for five years ($40.170) 
and achieved the age of 38 years, he would receive $977 a month for 
life. If he lived to be age seventy, S375.000 was 10 be the total payout. 
If he did not, his beneficiaries would receive the difference between 
what the insured received and $375,000. \'l'hen Athens found that the 
payout should be only $84.84 per month he became exceedingly unhappy. 

Although this deal was too good to be true, Athens sued to reform 
the policy and make the insurer live up to the brochure rather than the 
unread policy, which was entitled "Whole Life with Accidental Death 
Benefits." Needless to say, the agent denied any conscious wrongdoing 
and asserted that the tabulation was sent 10 rum from an unknown per
son in the home office. Like many insureds, the agent claimed that he 
(the agent) did not read the tabulation before presenting It to the appli
cant. 

Mentioned below are some of the successful maneuvers used to defeat 
that claim. 

2. Stealing 
When an agent steals the money of the insurer, the Insurer suffers. 
When he steals the money of a third party, should the insurer reimburse 
the victim? The answer is often yes. For example, an agent may often 
cause the issuance of phony policies, which a premium finance company 
"finances." The proceeds of the loan are turned over to the agent by 
the gulled lender. Due to earlier rulings,• most lenders know enough to 
elicit borne office confumatlon of the issuance of the policies. When the 
home office foolishly confirms tl,e issuance of the polldes, the insurer 
becomes liable when the scheme is discovered.2 In one recent case, the 
lender never checked with the home office because the cheating induced 
the lender to write to the insurer in care of the cheat. Needless to say, 
the agent was ready to confirm hls phony transactions. Because the 
agent was in sole command of the branch office, he inculpated his in
surer when he pocketed the proceeds of notes to finance nonexistent 
policles.3 

Where the insurers resist those claims, they do so on the theory that 
the agent had no power to cheat anyone. Since be exceeded his powers, 

1. St'f', f'.1/ .. Fiut Tru11t & Dcpc,&it C'-Q. v. Middlesex Mutu al Fire lnsuNtne-e Co .. 18 N. Y.S.2d 
936, o(f'd, 28-1 N .Y. 743, 31 N.E.2d 509 (1940); Fu10 National Danie v, A.1ricuhural Jn
tuun ce Co .. 184 F.2d 676 (8lh Cir. 1950). 

2. New £n 1hmd Ac«pt.ance Corp, v , Am~rlca.n Man ufacturen ln11ur;anoe Co .. 4 :\laH, 
App, 172, 344 N.E.2d 208 (Ct. App , 191'6). o/f'd, 373 Mass. 594. 368 N.t:..2d 1385 (Su~. 
lod. Cc. 19771: st:t: also l.ndustrial Insurance v . Fin-t National Bank. 57 So. 2:d 2:3 (na. 
Sup. Cl, 1952) (refunds ot proem.lum11 when ta agent, not lender); lA.>ftan v. CNlilt Ameri
can, 213 So, 2d 333 (La. App. 19681 (u me); contra. Fine Trust & Deposit Co. v. Middle
aex Mutu.al lnsu.r.1nce Co,, 2!59 App. Div, 80, 18 N, Y .S,2d 936 (4 th Dept. 19•101 aff·d, 28 <1 
N.Y. 7'13. 31 N.£. 2d 509 (Ct. App. l!MO) (lender never ehttked with bomf! office); 
Farro Nallon:1.l Bank v, Ag:rlcultu.ral lmur;ince Co .. 184 F.2.d 676 (8th Cir, 1930) (sam8). 

3, Baker & Co, v. Preterttd Rbk. S69 }\ 2d 1347 (5th Cir. 1978). 
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they urge that the companies should not have to pay. Unfortunately the 
argument rarely succeeds, because the agent has apparent authority to 
act.• The calling card, the stationery and the office, all bearing the logo 
of the employer, give the illusion to the outsider that the agent has 
power to do what the agent says he wishes to do. Under those circum
stances the insurer is liable because the agent's "apparent authority" 
binds the principal.• If, however, the victim of the fraud did its own 
checking and did not rely on the apparent authority of the agent, there 
ls no liability of the insurer.G 

B. Improvident Purchase 

Some time ago in Ocean County, New Jersey, an eighty-four-year-old 
druggist contacted a life insurer to buy an annuity. He lived alone, did 
his own shopping, visited his terminally ill wife, drove his car, and did 
his own banking. After hearing the various options, he selected a single 
premium, nonrefundable annuity, which: (a) guaranteed him a 20 per
cent return on his premium of $30,000; {b) gave him a monthly income 
of about $550 per month; and (c) left him or his heirs nothing in death. 
If he had selected a ten-year guaranteed payout (whether alive or not), 
he would have received only $318.76 per month. 

At the time of the sale, the Insured suffered from {a) depression 
caused by his wife's slow death; and (b) cancer of the prostate which 
surfaced shortly after the annuity purchase. The insured's gamble was 
that he would live at least seven more years. If he did so, he would make 
money on the annuity. If he did not, the insurer {or more properly the 
other annuitants) made money. 

Both the agent and bis supervisor thought that the single premium, 
nonrefundable annuity was unwise. Even though they so advised the 
octogenarian, he still decided on the nonrefundable premium. 

About eight months after the purchase and after he learned that he 
had cancer, the insured told his son-in-law, an attorney, that he had 
purchased such a policy, which he did not understand. After a discus
sion, he told his son-in-law to try 10 set aside the policy. 

Around the same time, a social science supervisor interviewed the in• 
sured and concluded that he was competent. His son-in-law thought that 
he was competent enough to execute a power of attorney, and his doctor 
concluded that he had the capacity to consent to an operation to remove 
his cancer. After recovery from the operation. the insured committed 
suicide by taking an overdose of drugs. 

4 , Id, 
5, Skyways Aircraft v. S1antot1, 242 Cat. App. 2d '272. 51 Cal. Rptr, 352:, 358 (Ct. App. 

1006) (or·.il binder <>f life insu.rance for oversus 6i1hc) ; 2 Hn•u & ) ,u.tts, Tm: LAW 
o,. TaRn, § 2.6.9 (1956); Rr.&TAT ll:MF..N,. (S.tQONO) Ac;;,ig:,,o;v H 2.$1(bl, 261, Under ('\ltttnt 
law the pa.rot evidence rule is on the w:1.ne. s~~. e.g., Rem,pel v. Nationwide Life fosur• 
ancto Co .. 2:27 Pa. Super. 87, 323 A.2d 193 !Super. Ct. 19741, raff'd, 471 P.1➔ 404, 370 A.2d 
366 (1977). 

$ . N11tfon11,) PN:rmh1rn 13udg~t Phm v . Ntllllonal Fire Jna.uu.nc1e Co., 106 N .J. Super. 238. 
254 A.2d 8 l9 {App. Div. 1969). 
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His heirs sued 10 recover the $30,000 premium, alleging in essence 
I.hat eighty-four-year-olds should never be permitted 10 buy such a pol
icy. Defending 1his claim was unusually difficult due to the skill of I.he 
plaintiff's auorney and the pretrial comments of the judge who tried to 
coerce a settlement. For1una1ely, it did not present the kind of oversell
ing in Anderson v . Knox,1 where the insured was induced to borrow 
$100.000 in additional life insu,·anC<).• In that case the insured, who 
earned only $8,100 per year, became mired in debt and was unable to 
make 1he payments. 

Whal would you do to defeat the claim of the dn,ggisrs heirs? 

C. llladvertent Deception 
Sometimes an agent will write a letter which is ambiguous in connection 
wi1J1 a sale. For example, Edward Eager approached Larry Loophole, an 
attorney, and suggested that he buy additional life insurance by: (a) 
using the values in the old policy 10 pay in part for the new policy; and 
(b) continuing to pay the premiums on the old policy. Unfortunately, 
Loophole did not recall the conversation that way and asseried that he 
was entitled to both policies without having to pay the premiums. 'While 
that position was again too good to be true, it was not a frivolous one 
due to : (a) the agent's letter. which was ambiguous, (b) the fact that 
the cash values of the old policy were sufficient to carry both policies for 
about two years before the gloomy message came that Loophole bad to 
pay more. 

What would you do to defend the claim? 

D. Contested Wrongs by Agents 
Suppose the. insured ga\le truthful answers to the agent, who wrote out 
false answers. The applicant signed the application without reading its 
answers. In many jurisdictions the Issue ls for the jury which usually 
decided in favor of the beneficiary.• 

7 . '2!)7 F.2d 702 (9th Cir. 1961). 
8. Thh case is eJttensh<ely ex8.nllned In Leatherberry, R.rm4:di.r, for t11t Buyer or 

Beneficiary of an Uiuuitablt Lifr Insurance Plan, 32 RoTcr.u L. Rr.,·. 431, 446453 
(1979). 

9. Rider v. State Fum Mutual Insurance Co., SJ4 F.2d 780 (10th Cir. 19751 (policy 
period short~r than prombcd); Blai_r v. Pn1dcndal Insurance Co .. 472 F.2d 1356 (D.C. 
Cil". 1972) (agent falselr concealed high blood prttsure); James v. John Hancock Mutual 
J..if(l lnsunn« Co,, 416 F.2d 829 (6 th Cir. 1969) (on sianint notes the arent said you are 
"t~bnicallr co,•ered": inunate.rlaJ that ll1c ctlnditiom1I rec;cipt did not i&&uc); 1ohtbit v, 
MJnnei:ot;1 Mutual Life In,u:rance Co .. 302 F. Supp. 998 {M.D.N.C. 1969) (agent fl.lled 
out appUcation wrongfully be<'ause be asked no queillons about health); Dank of 
Cousbaua v. Thom.as, 378 So. 2d 1041 (La.. Ct. App, 1979) (bukt!r fabe!ly ,mtte!d ;igc nf 
borrower); Wlllb v. Culcmial Life 8r Acddent Insurance Co .. 353 So. 2d 480 (La. Ct. 
App. 19771 (arent lrnored truthful ans wef'5 .and wrote false an,wers): Beek v. Ca))h ol 
Ll!e lns uum;c Co .• 48 Ill . App. 3d 937. 363 N.E.2d 170 (App. Ct. 19771 (ascnt fa..ikd co 
a.d: health quc.stions :i..nd an,wered them negatively), Gavin v. North Can.,lin.i Mutua l 
Insurance Cu,, '265 S.C. 206,217 $.f,:.2d 391 (1975) (arent to illlltrate : "1 fee your he.alth 
;.,, i.11 ri 1ht.'' A. "Yt>ah our health it ho lding up pretty good.''); Rt>mpel v . Natio1,w1dt! 
Life Jn5urance Co., 2:27 Pa. Supe.r 87. 323 A,2d 193 (Super Ct. 1974) (negligent mis
ttJ>tt!ientation uf a mouno; Prudential lnsuranoe Co. v. Torre,, <149 S.W.2d 335 {1970) 
111.cent a.uumed negative mcc.tical history). 
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In all those decisions (and seemingly in every case) the insured never 
read the application. Under the old cases, that was fatal for the in
sured.10 

While some states still adhere to this viewu it is not the majority "iew. 
See the cases cited at pp. 00-00. If however, the insured knows that 
the application was answered falsely, he loses.•2 

E. Intentional Lying by the ht..ured 
When a person suspects that he is in questionable health , he will often 
seek life insurance. To obtain insurance be will deny recent visits to a 
doctor or forthcoming hospitalizations. 

Suppose a chap had a lump on the side of his che~t. His doctor said 
that it probably was nothing serious but he should have it checked out 
at the hospital. Although no admission date was given to him at the time, 
the man knew that he was to enter the hospital for a check within thirty 
days of his cursory examination by his family's doctor. Following an 
altogether too common pattern, his next visit was to his insurance agent. 
After the necessary application was signed, he visited the company doc
tor who asked him about his prior visits to a doctor and advice about 
hospitalizations. He lied and failed to disclose them. The policy was 
issued in due course. Nine months later the insured died of cancer. 

11. DEFENDING AGAINST THE WRONGS 

In contesting many of the claims based on alleged wrongs, the defense 
counsel must determine the state of the law in his jurisdiction and then 
guess whether the trial judge will read it or understand it. All too often 
the essayist's view of the law (that is. the appellate judge's view) is hon
ored In the breach at the trial level. Compounding that uncertainty is 
the jury system where sympathy plays a large role. Here arc some sug
gestions in defending claims based on alleged misconduct. 

A. Strihe t1,e Jury 
If you have a reasonably decent trial judge, the insurer will be better 
off with a nonjury trial. How do you get it? You label the crucial theory 
in the case as equitable. In at least New Jers,,y, jury demands will be 
stricken by state court judges where the insurer counterclaims for fraud, 
saying that the insured lied when he applied for a policy, because fraud 

10. New York Lite J»surance Co. v. Fletcher. 117 Q.S. 519, G s. Ct. 837. 29 L. Ed. 
934 U886). 

11, See Sulliva..n v. Minhatt11n Life ln• urance Co .. 611 F.2.d 261 (1st Clr. 1980): Ma.r• 
tinu v. John H.ineoc:k Mutual Life Jm1uranc:c Co., 145 N.J. Supe:r, 301. 367 A,2d 904 
(App. Div. 1976); Scrdine11 v. Aetna Life Insurance Co,, 21 Md, App, 453. 319 A.2d 858 
(Ct. Sp. App. 1974); Jt1;1up v. J:'ranJdia Life htsuran« Co .. 117 Ca. App. 389. 160 S.t;.2d 
612 (Ct. ,\pp. 1968). 

12. Tc.tuk v. MetroJ><>litan Life lnaura.n~ Co., J30 m . App. 2d 290. 364 N.E.'ld 566 
(1970). 
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is the basis for rescission, an equitable remedy.'3 The same ratlon ale 
should wol'k for suits for reformation of the contract. 

If you have such a doctrine in your jurisdiction, do not remove the 
case to federal court, because the federal system will grant a jury trial, 
even where the state court system will not.I' 

B. Rely on Equitable Fraud 
Jf your jurisdiction wilJ permit the rescission of a contract for an inad• 
vertent misstatement (equitahJe fraud) as to medical consuJtations, rely 
on that theory.1:i Obviously, it is a lot easier to prove an inadvertent lie 
than a deliberate lie. 

C. Rely on the Discrimitzalfon Stahdes 

As shown by the sampling below almost all s tates have enacted statutes 
prohibiting special fa,•ors or "discrimination in favor of individuals be
tween insurant:s of the same class an d expectation of life ... in any 
other terms . . . . " tG 

Those statutes should permit the insurer to void the corrupt deal of. 
fered by the agent as an inducement to the applicants. Thus. in the case 
involving the huge annuity offered to the hotdog seller, i t was very bene
ficial to be able to say 10 the trial judge, (a) the plaintiff Is trying to 
obtain the benefit of an unfair discrimination; and (b) tbe plaintiff 
wants this court to enforce an arrangement which is illegal due to its 
discrimination. Needless to say, the court will not want to help the in· 
sured, so you will be able to give the insured a choice of either : (a) take 
back your payments with interest; or (b) keep the policy you now have 
without further complaint. 

I know of no case where a discrimination statute was used to support 
the following reasoning, but it should work, (a) the president of the 
company cannot cause the issuance of a policy to his dying son in viola
tion of company rules; so (b) for the same reason, the agent can not do 

13. Gallagher v. New En1la.nd Mutual Life Insurance Co., 33 N.J. Sup"'· 128. 109 
,\ .2d •157 (App. Div. 19541, aff' d 19 N.J. 14, 114 A.2d 857 (195&); Locicero v, John Han• 
cock M utu.a1 Life l n11ur:tnce Co., 32 N,J. Super. 300, 108 A,Zd 2.81 (App, Div, )95'1): 
Aetn.a Ltfe Jn.tur\\nce Co. v . Suum.;m, 111 N.J, Eq. 3$8. 162 A, 132 (Chan. 1932) ; Scott 
"· Stewll.rt, 2 N.J. 508. 67 A.'ld 171 (1949); Prudc:nti;:i l Ins ura nce Co. v. Merritt-Chapman 
& Seou Corp .. 112 N.J. t':(l. 179, 119, 113 A. 894 iCb. 1933). 

14, Eue-lson v, Mett0p0Uhrn Litti Ins u.rance C(I., 137 t'.2d 62 (3d Cir.). c:ert. dt-nic:d, 
320 U.S. 777 (1943); Cf. Ross v , Bernhardt, 300 U.S. 531, 90 S. Ct. 733. 24 L. Ed. 729 
(1970;. 

15. Formou v. Equitable Ljfe l.n t1uran« Co .• 1G6 N.J, Super. 8 , 398 A.Zd 1301 (App, 
Div. 1979); Redler v. N.Y. Life Jn5ur;mce Co .. 437 F.2d 41 (3d Cir, 1071); C$tlin v, 
World Service Life Jn,mr~ncc. Ttnn. s. C1. 1981, 616 S.W.2d GOO, i"I am in rood he.11th' ' ; 
poliC)' voided ); Procells f'Jant.t Corp. v. llenefidal Life In sur ance Co., 58 App. Div. 2d 
214, 383 N,Y.S.2d 308 l llit Dept, 1976). o(rd 42 N.Y.'ld w.lS. 366 N .E.2d 1361, 397 
N.Y.S.2d 1007 (Ct. App. 1977); Wi»ncr v , McrroPOlitan Life Ins-unnce Co .. 305 F ,2d 204 
(5 th Cir. 1968) (fntcrp retins Florid~ bw); but c f. Jc,bn11on v. Mctn:>politan Li fe, 53 N.J. 
4~. 2St A,2d 2.57 (1969). 

J(l. Co~N. c~. Su:r. 38,59; 38--149; 38-172. s~f! Obb 18A Ft.oamA STA?. ANN. 626.962; 
6-26.9541(7J(a); 73 Ju,. ANN, STAT. f 976. J 1031(31 ; MASS, A~l'l , LAWS c. 175 l 120. N,J ,S. 
17:29A.J , 17: 29A-4, t7:29A.-7, 17:290-4(7); N.Y. INSVRAN<:r; LAW l 209; 39 O,.uo Jh:v. 
Cooe ANN. I 391J.l9; 40 PA. s,·u. t 477a (Purdon). 
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that either by writing down false answers to the medical questions and 
tricking the company Into Issuing the policy. 17 

D. Show the Sh-rewdness of 1-nsured 

While many beneficiaries claim that the insured was dumb or gullible, 
it is often possible to show a shrewdness in dealing with insurers due to: 
(a) bis past dealings with insurers and letters which he wrote; (b) bis 
paying premiums in cash when he had a cash business and when he 
used cash for many disbursements; (c) his claiming to have read in detail 
some writing of the Insurer on which he relied; and (d) his education. 

E. Show the Lach of Pr1:Judlce to the Insured 

Where the applicant has concealed his cancer or other serious disease, he 
cannot get Insurance elsewhere. The undenvriter should be prepared 
to testify that under his company's rules he was uninsurable. Based on 
bis training, his attendance at seminars or discussions, he knows that no 
other insurer would insure the applicant. In some jurisdictions it may be 
enough for the underwriter to assert only that the policy in suit, rather 
than a rated policy, would not issue. The rationale for this is often based 
on a statute defining materiality as a statement which would affect 
"either the acceptance of the risk of the hazard assumed by the in• 
surer."18 

If the insured were unlnsurable, he was not harmed by the agent who 
falsely answered the medical questionnaire. The insured was not entitled 
to a policy and the courts should not give him one. Courts should not 
award damages to anyone who was not harmed by a wrong.19 

F. Stress the Agent's Lack of Incentive to Oversell 
Where a nonrefundable annuity is contested, be prepared to show that 
the agent would have made the same commission if a refundable annu
ity had been purchased. 

G. Stress tile Bene/its to Other Annuitants 
Be prepared to show that nonrefundable annuitles benefit other annui
tants rather than the company. 

17. S•• Home,te.ad SuppU« v. ExMutive Life Insurance Co .. 81 Cal. App. 3d 978, 147 
Cal. Rptr. 2.2 (Ct. App. 1978) (1tatutc: does not tt.l\der U'lad,·e.rtent dlscriininarory de11l 
unenfon:::eablc}: Simmon, v. Continent~! Casualty Co .. 410 F.2.d 881 (8th Cit'. 19691 
(statute permits exclusion ot wife bom dht1bility bent'Rls); Oouglas v. Mutu.nl Bendit 
Health Ms'n. 4!l N.M. 100, 76 P,2d 453 (1938) (oral anurancc of covcnge; 11U,tute's only 
penaltY 1, tor relocation of authQrity to du bmdnu11); Kaufman v, N.Y. Lite lnt-utance 
Co., 31$ Pa. 34. 172 A. 306 (Sup. Ct. 1934) (1tatute doe. not problblt "occuional and 
inad-,e.rtent mi11takn'"): Metropolitan Life Insurance Co, v. Asofisky, $8 F. Supp. 464 
(O.N.J. 1941) limpn1perly low prem.lum charred, antidi&erimination statute no dcfen11c). 

JS. N.J.S. 178:24-l(d): Kerpcba.k v. John Hancock Mut\l.il Life tmmrance Co., 97 
N.J.L. 196, 117 A. 836 ( £ . & A. 19211; Calla1,he.r v. New England Mutual Life Insurance 
Co., 19 N.J. 14, 20-21. 114 A.2d 857,861 (195,5); Mins.kcr , •. John H.ancock Mutual Life 
Jn.surance Co., 234 N.Y. 333, 173 N.E. 4 (Ct. App. 1930); Sullivan v, Manhattan Life 
tns,t1.rance Co., supra: Contni., Lettled v. Equhable Life As.sU1"ancC1. 027 F.'ld 930 (9th 
Cir. 19801 (Clll lifornla stalute permitted explanadon of h 16e an&wcrs). 

19. S COUIN. CONT&ACT!I I 997 (19:51); Pao,na, Tons 1 11 (4th ed. 197]). 
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H. Combat Symvatl,y 
Of course, there is no perfect or ideal way of combating sympathy. You 
can. however. point to the fact that your client is a mutual company 
composed of thousands of ordinary people who struggled to pay their 
premiums. The claim in this case "111 have to come indirectly from the 
premiums which they pay. 

I. Stress tl,e Utmost Good Faith When Applying for lits,mmce 
Chief Justice Harlan Fisk Stone's famous pronouncement that a life 
Jnsurance contract is one of the utmost good faith is stilJ sound Iaw.20 
That concept and the expanding notions of fraud in the mail fraud 
statutes and securities laws should motivate the courts to deal firmly 
with the insured who conc:eals his true health or who wishes to exploit 
the dishonest agent who Hes about the insured's health.21 

J. Stress the Waming Signals to the Insured 
Questioning of the treating doctor, especially if he is taikaliw, will often 
lead to disclosures that the insured knew he was sertously sick.22 

K. Sue the Agent Rarely 
In most cases you will not want to lile a crossclaim against the blunder• 
Ing agent, because, 

a. he disputes his knowing participation in a wrong; 
b. he may be enti tled to a free defense from his employer; 
c. the esprit de corps will be harmed If the insurer lmpleads or cross

claims against him; 
d. he lacks money to pay a judgment; 
e. bis retaining a separate lawyer means that two attorneys will be 

fighting with the plaintiff; two against one is viewed as unfair by 
the jury; and 

f . he will get angry wil.h the company if the latter attacks him. 
Nevertheless, you will on occasion sue the agent where you have fired 

him for dishonesty or incompctenL'e. \"/hen he sees that he might have 
to pay a judgment because of his actions or words. he will be tempted to 
snitch his pro-Insured bias to a more objective and truthful position. 
Suing the agent might offset the jury's "1llingness to /ind liability 

20. Stipdck v. Met.ropulirnn Life lnsur.n.nce Co .. 211 U.S. 311. 48 S. Cc. 512. 72 L. Ed. 
895 (1928); Callagher v. New Engl;and Mutual Life Insurance Co .. isiJ11'a; Sullivan v. 
ifanhanan Lite l.nsunnc:c Co., 111,:-pra. 

21. 18 U.S,C. f 1341; United Statc11 v. Bryr.a, 522 F.2d 4 14 (71h Ci r. H)7S). C'tt,t . dt>11ied. 
46'2 U.S. 911 0 0761: Stcdon ot Chi! 5':c:uritie1 Act of 1933, 15 u.s.c. t 77e; Se<-tion JOb 
Of the Securities Act of 1934. I S O.S.C. f 78j(b): cf. Supcrirnc,ndent uf ln1urance v. 
Bankers Life & casualty Co .. 104 u.s.c. 92. s. c,. 165. 30 L Ed.2d 128 (1971). 

2.2. s~~. e.g., Re-dler v. N .Y. Ll!e, 11uprn (lump in ehttt); Sullivan v , Ma.nha u an Lff(' 
tn1;ura nc4,: Cu., stupr(l (dhtbetes); Flndl~r v. Time Insurance Co., 599 S.W.2d 13-0 fArk. 
1980), 1980 CCH Life Cas. 1437 fl980) (uen,ive n1gin.ul bleeding); M.u11,:ichui;c1t11 
Mutu;iJ Life rn,urancc Co. v . Mayu, _T,x. _. 592 S.W.2d 393 (Tex. Civ. App. 1979), 
1980 CCH Llfc Ca,i. 139 1 { 1979} (change in hea lth prior lO ddiver-y <it P-OUCy). 'tf,'rit of 
t'M'Qt 9TCH1ted. 
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against a large company. when an ager,t might have to reimburse the 
company. Recently, a federal judge in New Jersey recognized that an 
agent had a fiduciary duty of loyalty to the company and could be sued 
for writing an application on his father-in-law's life when he knew the 
father was dying of cancer.23 

L . Oppose tlie Evidence on Advertising Campaigns 
Professor Leatherberry has argued persuasively that the television ad
vertising campaigns of life insurers should be considered in determining 
the degree of professionalism imposed on the agent when recommend
ing unsuitable insurance.24 Those ad campaigns ought to be excluded 
from the trial, because : (a) the insured rarely sees them or if they did 
see them they cannot recall what was said or state how they rely on 
them; or (b) they do not expressly promise anything which is not de
livered. 

If the plaintiff says that there is a hidden message in the ads and that 
hidden message is made explicit by an advertising expert, then the de
fense had better be prepared with its own contrary expen. Such a clash 
of experts will significantly expand the time needed to try a case. 

lll. PREVENTING LITIGATION 

From a litigator's point of view several things can be done to diminish 
litigation. 

A. Require the purchaser to write more than his own signature. As
suming the state regulator approves, the applicant could be required to 
write: 

L "I have i:ead everything on this page. The answers are true."; 
2. "I must read this policy and tell the company of inaccurate state

ments"; and/ or 
3. "If I or any beneficiary assert that I did not read this application, 

there shall be no insurance." 
B. \'l'dte the policies in "plain language" as mandated by many stat

utes.25 Insert examples where the insured or the beoellciary does not get 
paid. If your computer permits, ha,•e each policy prepared to fi t the in
sured's order for insurance, thereby eliminating riders or endorsements 
which amend the policy in a complex way. 

C. Circularize. your insureds by mail with a premium notice and ask: 
how they were approached by the agent; how the agent handled the 
transaction; if they read the application; and if they read the policy. 

23. StJ'D.WbrldMe v. New York Lite In.s~1r11nce Cc, .. 504 F. Supp. 824, (D.N.J. 1980), 
eili119 N,J,S. 17:'n-G,l : Bohlineer v, Ward, 34 NJ. Super. 563, 591 (App. Div. 1955), 
Q(fd. ZO N.J. 33 (19$6). 

24. Leatherberry. Rt'm.edit'& for the Buyer M Bent(i.citlry of tm Unsuitobl~ Life ln sur
anc~ rlan, 32 RuTcltAS L. Rltv. 431 U 979J. 

25. Conn, Public Act No. 79-532: Act 3G, 1000 llaw~ii Lawt; Ch~pter 483, 1979 J.bint: 
Laws; N.J. Senion LitWfJ. Ch11;pt1:r t2S, P.L.. 1980; N.Y. Ct.Nl!U.L 0BLICA1"10N$ LA.w 
1.'1-702. 
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D. If that is too oppressive, do the same thing by a telephone call on 
a random basis. To anyone who says be has not read the application. 
have an office manager (not the agent) call and tell him what he signed, 
what he said about his health, and what are the major points in the policy. 

E. Mail with premium notk-.is --horror stories" in which the insurer 
bad 10 spend large sums to defend Improper claims. Point out that such 
expenses came out of the pockets of honest insureds. That wilJ make 
them more sympathetic to the insurers when they become jurors.w 

F. Pay your agents enough money to live or to prevent a substantial 
reduction in income during a lean year, 

G. Program your computer to select for investigation cases which 
bear the badge of trouble: large policies for persons with small income: 
using the cash value of one policy to buy more insurance; and t\\1Sting. 

H. In agents' training manual put cases summarizing how agents get 
sued by the companies when they 611 out forms Improperly. 

I. In bulletins to sales force mention the recent decisions involving 
.liability of the agents. 

IV. CONCLUSION 

If the courts were as firm in stopping overreaching by applicants as they 
are in stopping overreaching by the agents, the defense bar would have 
a much easier time in preventing Improper payments by insurers. Unfor
tunately. this is not the case. Consequently, we shall continue 10 see 
extensive litigation due to agent misconduct. lf the agents start to carry 
malpractice insurance and if the malpractice will cover the insurer for 
the fraud of the agent, we shall see many more claims against agents 
and their malpractice carrier. This "111 make the suits lengthier and 
more expensive. That additional cost will be paid, of course, by the pre
miums of honest policyholders. 
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